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6 pohos years ago this month of August the JAG 

JouRNAL made its first appearance as a Navy 
periodical. Save for one gap of a month, neces- 
sitated by rearrangement of printing schedules, 
the Journat has appeared regularly every month. 
It was conceived and born of the Judge Advocate 
General’s firm belief that all the officers of the 
naval service are interested in doing justice to their 
fellowman, and that a publication which discussed 
the intricacies of law in everyday language would 
help them to do so. 

How well the JAG Journat is performing its 
function is demonstrable by many bits of evidence. 
The most tangible proofs are the many letters from 
Fleet and Force Commanders, commenting favor- 
ably on the Journat and the work it does in their 
commands. That our publication is recognized 
outside the services as being legally sound and of 
real value to lawyers and law students, is proven 
by requests and subscriptions received from nearly 
all the major university law schools. The Supreme 
Court of the United States makes space for the 
JourNAL on the shelves of its library. 

Most pleasing proof is offered by the records of 
court’s martial in which the JAG Journaw’s pages 
are cited in explanation of pertinent legal points. 
Best of all, in the majority of cases observed, the 
points though technical, appear to have been 
clearly understood, properly presented and well 
argued by counsel who were not lawyers. 

All of these are factors which encourage those 
who write our articles to continue their contribu- 
tions to the cause of justice. To the best of knowl- 
edge all have been produced outside of the authors’ 
normal working hours, on their own free time— 
a busman’s holiday, indeed. Your many letters to 
the individual authors have assured them that 
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their words are being read, not filed in the waste- 
basket. 

We cannot look backward any longer, though, 
because the years ahead of the JAG Journat will 
be busy ones—and fruitful, we trust. The next 12 
months, in particular, will be the most important 
of any we have known. The reason is that this 
Congress undoubtedly will give to the armed forces 
some form of uniform code of military justice. 
As this is written the House has passed such an 
Act, and the Senate has it for consideration. By 
the time you read these words the Code may be 
enacted into law. In its present form the Code 
varies radically from current Navy terminology, 
practice and procedure, explaining the differences 
between current and new provisions, and instruct- 
ing in the new procedures. Since the JourNAL’s 
mission is to promote “legal forehandedness,” the 
editors can do no less than demonstrate the same 
virtue. Accordingly, a series of articles is now in 
the process of preparation, dealing with the Code. 
These will be presented when the Code has become 
an actuality. 
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HELP——_WHEN 
MOST NEEDED 


Ce officers in the Hampton Roads 
area have found that by sending an officer rep- 
resentative to the police courts daily they can 
insure that their men who are in the toils of the law 
will get their stories before the court for full con- 
sideration. By this means many a frightened 
sailor, encouraged by the presence of an officer 


‘ from his own ship, has told his side of the story 


and disclosed facts which have gained him his 
freedom. 

Because no attempt is made to interfere with 
the enforcement of local laws or to secure special 
favors not granted to civilians, judges in the 
Hampton Roads area have cooperated to the fullest 
extent. ADM. W. H. P. Blandy, Commander in 
Chief, U. S. Atlantic Fleet, has found the system 
so workable that he has recommended that the 
J AG consider the inclusion of instructions for such 
representatives, in future editions of Naval Courts 
and Boards. 

Admiral Blandy’s letter enclosed a copy of an 
instruction sheet given to each officer designated 
as his commanding officer’s representative. Al- 
though the instructions are particularly pertinent 
to the time schedule of the area, they are repro- 
duced here because they are easily adaptable to all 
areas. 


INSTRUCTIONS TO OFFICERS REPRESENTING COM- 
MANDING OFFICERS OF NAVAL PERSONNEL OF 
THE FIFTH NAVAL DISTRICT AT LOCAL POLICE 
COURT HEARINGS 


Arrive at the court at 0800 and contact the Chief Shore 
Patrolman, where one is assigned the duty of being pres- 
ent at police court hearings. Each such Chief Shore 
Patrolman acts as liaison between the commanding offi- 
cer’s representatives and the jailer, and will arrange, if 
practicable, to have the men from the respective commands 
paroled in the custody of the commanding officer’s repre- 
sentative for the purpose of an interview in the lawyer’s 
conference room. If a private interview is not practicable 
due to crowded conditions, no conference room available, 
or the exigencies of the work required of the jailer or 
bailiff at the time, permission should be requested for 
the commanding officer’s representative to interview his 
men in the safekeeping cell or bull pen. Interviews must 
be completed by 0830 at the Norfolk and Portsmouth 
courts, or one-half hour before court opens, because the 
jailer is usually too busy thereafter with his official duties 
to make the necessary arrangements for the interview. 
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The naval personnel to be interviewed should first be 
informed as a group that you are the representative of the 
commanding officer, and have been sent to advise each 
man to inform the court of the favorable aspects of his 
case or to advise of the need of retaining an attorney in 
serious cases, and that you are to be available for testimony 
as to the character and past record of.each man if such 
information is desired by the Judge. Inform them that 
you cannot act as their attorney in court. It is well to 
warn the men that each must speak up and give his side 
of the story and include therein all the pertinent and 
relevant facts, naming witnesses, otherwise the judge will 
have no course but to believe the story of the arresting 
officers as being the complete truth. It is well also to 
remark that the judge has had a tremendous amount of 
experience with listening to the testimony of accused per- 
sons and he has become adept at determining whether or 
not the witness or the accused is telling the truth. Nat- 
urally, if he feels that the man is telling a deliberate false- 
hood, or is belligerent, the punishment may be greater 
than it would otherwise be. This he does in order to make 
it a sufficiently effective deterrent. 

Thereafter, you are to interview each Navy man who 
is attached to your command, requesting him to tell his 
version of the incident that caused his arrest so that you 
can advise him. As soon as he has told his story and 
answered clarifying questions, it is well to summarize and 
remind him of the particular facts which he should be 
sure to tell the judge, explaining that they will cast a 
more favorable light upon either his intent or general 
conduct. If the case is a serious one which involves the 
accused in a felony, it is usually better to advise the man 
to refrain from making a statement and to request that 
he be given the opportunity to engage an attorney. In 
this event, the commanding officer’s representative should 
assist the man in contacting an attorney of his choice. 
The commanding officer’s representative may refer to the 
District Legal Office for advice and for a list of attorneys 
who might be approached to take the case. When a case 
appears to be particularly meritorious as to extenuating 
circumstances and the commanding officer’s representative 
ean testify with assurance that the record of the accused 
is excellent, it is not improper to advise the accused dur- 
ing the interview to request a suspension of sentence if 
he is found guilty. 

When you are directed to represent the commanding 
officer at the hearing, of a man who has been released on 
bail, or to the temporary custody of the commanding offi- 
cer, the preliminary interview and instructions will be com- 
pleted before leaving your ship or station. 

You should stand by the accused when he is called before 
the bar for hearing. If the accused becomes tongue-tied, 
you should inform the judge that the man does have a 
story that should be heard for a proper consideration of 
the case, and respectfully request the judge to encourage 
the man further to testify. If there are any material 
facts in defense which the accused omits in his testimony, 
or there are extenuating or mitigating circumstances omit- 
ted, the commanding officer's representative may respect- 
fully request permission of the judge to describe the facts 
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and circumstances in order that the judge may question 
the accused and other witnesses specifically about them. 

When a man is awarded a fine by the court which he is 
unable to pay, he will be sent to the city farm to work off 
the fine at the following rates: 














Days 
Up to $4.99. 5 
$4.99 to $9.99____ 10 
S060 te GOGO: ni i 15 
$24.99 to $49.99__ 30 
$50 and over___-- 60 


If one is sentenced to 30 days or more, he gets one-third 
of the time off for good behavior. 

If the man has pay due him on the books, it is usually 
beneficial to the naval service in the saving of manpower 
to advise the accused that, if he so desires, the command- 
ing officer’s representative will carry his request to the 
Commanding officer that arrangements be made to pay 
him special money in the amount of the fine so that he 
can expedite his return to the command. The commanding 
officer may then direct the disbursing officer or his author- 
ized representative to carry the amount of the fine to the 
man at the place of his confinement and upon receiving 
his signature on the pay receipt, to pay the fine so that 
the man can be released for return ‘to his command. 

You will prepare a written report giving the names of 
the accused, the charges against each, the gist of the testi- 
mony given to the court by the arresting officers or other 
complaining witnesses and of the accused and his wit- 
nesses, and the action of the court. This report will be 
addressed to your commanding officer. Information re- 
ceived during, the interview is confidential due to the coun- 
sel-client relation (Naval Courts and Boards, Sec. 360). 

When the District Legal Office work load permits, a law 
specialist from that office appears as a representative of 
the Commandant to interview and advise those confined 
men who do not have a representative of their com- 


manding officer present. The law specialist makes himself - 


available for consultation with the commanding officer’s 
representatives present. 

It will be noted that the representative need not 
bealawyer. On the other hand, some clear knowl- 
edge of court procedure is necessary if the aid given 
is to be really effective. Then the personality of 
the officer representative should be given the closest 
study, to avoid antagonizing the judges and arriv- 
ing at a result opposite to that intended. Giving 
due thought to the protection of our men and to full 
cooperation with busy judges, officers selected 
should be neither perfunctory nor “windy” in giv- 
ing the court information requested. 

In some localities advance liaison with police 
and court officials will be needed before such a 
system can be put into effect. In most large cities 
the District legal officer will be able to assist in 
this liaison work, but in areas distant from a 
District Headquarters the ranking command un- 
doubtedly can accomplish the desired result. 
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HE impressive scene above is of the military 

court-martial room of the Potomac River Naval 
Command. This room is the main one in a small 
building on the grounds of the Naval Receiving 
Station, Washingon, D. C., which recently has 
been remodeled and exclusively devoted to court 
martial use. For the convenience of persons en- 
gaged in trial work there are several offices adjoin- 
ing the main room wherein secretarial work may 
be conducted. The orderly arrangement and 
dignified atmosphere apparent here has been re- 
flected in the conduct of trials. 

It would indeed seem that one would be imbued 
with a spirit of justice and fair play whether on 
hand as a spectator, member of the court, oppos- 
ing counsel or even as an accused. 

One of the noteworthy provisions of this model 
room is a provision for the seating of spectators 
in an area separate from the court itself. Naval 
personnel in the area are invited and encouraged 
to attend trials as a means of instruction. 

An integral factor in courts martial conducted 
in this room has been the participation by members 
of the Legal Reserve while on their 2 weeks of 








active training duty. These Reservists are made 
available for instruction and to assist the defense 
or prosecution in conduct of trials. As the Re- 
servists already possess law degrees or are pri- 
marily concerned with legal work, this practice 
enables a court to move cases along more expedi- 
tiously and also assures trained assistance. 
Comments from the trainees, who are asked to 
prepare a summary of their activities during their 
2-week duty period, have been enthusiastic in re- 


. sponse to this type of training. 


This Reserve participation is supervised by the 
District Legal Office, under the guidance of CDR 
G. D. Sullivan, USN, Legal Officer for the PRNC, 
LCDR H. D. Golds, Assistant Legal Officer, and 
LT William A. Harrell, assistant to the District 
Legal Officer for Naval Reserve and the Volun- 
teer Law Unit program. 

A permanent General Court Martial, of which 
CDR Lloyd A. Straits, USNR, now is President, 
stands convened by the Commandant, Potomac 
River Naval Command. Summary Courts Martial 
of the Receiving Station and of the PRNC also 
meet here. 


WORTHY 
ENDEAVOR 


ECENTLY, in the Fourteenth Naval District, 
100 Regular Navy and 26 Reserve officers 
completed a course of instruction in Military Law 
dealing particularly in summary courts martial 
work. A report of this educational endeavor 
which was forwarded to the JAG Office has been 
given an unqualified endorsement of approval by 
the Judge Advocate General as a worth-while 
project to be considered in other Commands. 

The course was inaugurated by the District Le- 
gal Office because of the seeming unfamiliarity of 
many junior officers in the Hawaiian area with 
substantive and procedural law in courts martial. 
The lectures covered in order: the legal basis of 
Naval discipline; preparation of specifications; 
pretrial procedure and trial brief; presenting the 
case; evidence; and common errors on review. 

What was learned then was put to practical use 
by 2 days of Moot Court practice. For the Moot 
Court work the class was divided into eight groups 
to afford more individual instruction. 

The staff of the Fourteenth Naval District office 
headed by CAPT B. B. Lanier prepared this in- 
formative course. Also assisting were legal of- 
ficers from the staff of Commander in Chief, 
Pacific Fleet, Commander Service Force and Com- 
manding General, Fleet Marine Force. 





OF INTEREST to Reserve officer readers 
of the JAG Journat should be a recent de- 
cision by the Superintendent of Public Doc- 
uments, U. 8S. Government Printing Office, 
to offer for public sale the annual compila- 
tions of Court Martial Orders. These com- 
pilations will be issued monthly with a cumu- 
lative index at the end of each year. Sub- 
scriptions are $1 per year, domestic; and 
$1.35, foreign. In the past Court Martial 
Orders have been in extremely tight supply, 
especially for civilian perusal, and it is felt 
that this action by the Government Printing 
Office will be of assistance to Reservists who 
have need of keeping abreast of naval law de- 
velopments. There will be no back issues of- 
fered. The decision is effective as of July. 














PROCEDURE-II 
By LCDR R. E. Cummings, USN, 


(Following is the second and concluding part 
of the article on summary court-martial procedure 
which was begun in the July 1949 issue of the 
JAG Journal.) 


Defense Case in Reply 


Counsel for accused: “Will the orderly call Fern Ish- 
troom for the defense?” 

( Witness enters, is sworn by senior member, asked the 
preliminary questions by the recorder, testifies, given op- 
portunity to make further statement, warned, and with- 
draws.) 

Sec. 672 Counsel for accused (if he thinks it wise for 
accused to testify: “The accused desires to testify in his 
own behalf.” 

Sec. 262 Senior member to accused: “In order to give 
testimony here you must tell this court that you want to 
testify. Before you do this you must decide whether or 
not it is to your advantage to testify. To help you decide, 
this court gives you this information.” 

1.-This court has no wish or desire either that you do 
or that you do not testify. The decision is for you to 
make alone. 

2. If you do not testify your silence will not be con- 
sidered as an admission in even the slightest degree of 
anything charged against you and this court will not 
permit your silence to be mentioned or discussed in this 
trial as indicating in any way whatever that you are 
guilty of anything. 

3. If you do testify, your testimony will be considered 
like any other witness’ and you will be cross-examined, 
that is, asked questions which search and check and pry 
into your testimony to enable the court to decide whether 
it is true. 

Sec. 234, 284, 299, 301 Other questions may ask whether 
or not you previously made statements conflicting with your 
testimony, whether you have been convicted of a crime 
involving your truthfulness, such as falsehood or fraud- 
ulent enlistment, whether and how you can reconcile your 
statements with those of the prosecution’s witnesses and 
finally any and all questions bearing on your reputation 
for truthfulness, your power of observation, your memory, 
your prejudices, the sensibleness of the statements and ex- 
planations you make. Do you understand what I have 
explained to you?’ 

Accused: “Yes.” 

Senior member to accused: “Do you desire to testify?’ 

Accused: “T do.” 

App. E-5 (e) 382 Senior member swears accused: 

(Accused is asked the one preliminary question by the 
recorder, testifies as any other defense witness, is given 
an opportunity to make any further statement, and then 
resumes his seat as the accused.) 

Sec. 673 Counsel for aceused: “The defense rests.” 

















Sec. 610, 611 Recorder: “I have some evidence to pre- 
sent in rebuttal. Orderly, recall the witness Vic Tumm.” 

Recorder: “Question?” 

Witness: “Answer,” etc. 

(Bach witness subject to cross, redirect, recross, and 
examination by court, just as in case in chief.) 


Defense Case in Surrebuttal 


Sec. 612 

Defense counsel: “I wish to offer evidence in surrebut- 
tal. Will the orderly recall Fern Ishtroom?”’ 

Defense counsel. “Question?” 

Witness. “Answer,” etc. 

(Each witness subject to cross, redirect, recross, and 
examination by court, just as in case in chief.) 


Witness for the Court 


Sec. 613, 252 Senior member: “Question?” 

Witness: “Answer.” 

(Witness subject to cross-examination and rebuttal by 
the party to whom the testimony is adverse.) 

Sec. 614, 674 Senior member: “Does the accused desire 
to make an oral or written statement?” 


Sec. 419 

Sec. 359 Accused: Accused reads prepared statement 
or makes oral one. If written he signs the original and 
give it to the recorder to be made a part of the record. 

Sec. 615 Senior member: “The court will hear the open- 
ing argument of the recorder.” 

Sec. 421 to 424 (Recorder makes opening argument). 

Senior member: “The court will hear the argument of 
the accused.” 

(Counsel for accused argues.) 

Senior member: “The court will hear the recorder’s 
closing argument.” 

(Recorder makes closing argument or waives right to 
do 80.) 

Sec. 617, 675 Senior member: “The trial is finished. 
Clear the court.” 


Sec. 676 


Sec. 373, 425 to 435 (All except members leave. The 
court considers case and arrives at a finding.) 


If Court Found Accused Not Guilty 


Senior member signals orderly and says: “Recall the 
recorder.” 

Sec. 676 (66), 4832 Senior member to recorder: “Record 
the following findings: The first specification not proved, 
and the court does, therefore, acquit the said Phineas 
Dilbert Quirk, seaman, U. S. Navy, of the offense specified. 
The second specification not proved, and the court does, 
therefore, acquit the said Phineas Dilbert Quirk, seaman, 
U. S. Navy, of the offense specified.” 

Sec. 433, 676 (66) var.2 (Recorder records findings and, 
in addition, prepares an ewtra copy of the findings which 
is signed by all members and the recorder.) 








senior member to accused’s commanding officer stating the 
substance of the specification.) 

Senior member to recorder: “Ask the orderly to have 
all parties to the trial enter.” 

All parties enter. 

Senior member to recorder: “The court is open. Re- 
corder read the findings of the court.” 

Recorder reads findings. 

Senior member gives orderly the extra signed copy of 
findings together with explanatory memorandum to ac- 
cused’s commanding officer and says: “Orderly, take the 
prisoner to the Chief Master at Arms for continued cus- 
tody until released by his commanding officer. Then take 
these papers to the prisoner’s commanding officer imme- 
diately. This court is adjourned. Recorder, please inform 
the convening authority the time of adjournment.” 


Sec. 653(15) 

(For procedure when court finds one specification proved 
and one not proved, see N. C. & B. 676 (66), 433.) 

(For procedure when court finds the specifications 
proved in part, or when the court finds the accused guilty 
in a less degree than charged see N. OC. & B. 429, 430, 619. 


If Court Found Accused Guilty 


Sec. 676 and footnotes Senior member signals orderly 
and says: “Orderly, recall the recorder.” 

Senior member to recorder: ‘Record the following find- 
ings: The first specification proved. The second specifica- 
tion proved.” 

Recorder: “The accused has a record of previous 
convictions.” 

Senior member signals orderly and says: “Recall all 
parties.” 

Sec. 164 to 167,620 Senior member: “The court is open. 
Does the recorder desire to introduce matter in 
aggravation?” 

Recorder: “No.” 

Senior member: “Does the accused desire to introduce 
matter in mitigation or extenuation or matter from his 
service record or testimony as to past character?” 

Sec. 620 

(If so follow usual procedure for the introduction of 
evidence.) 

Sec. 436 to 441, 677 Senior member: “The court is ready 
to receive the record of previous convictions.” 

Recorder: “Does the accused have any objection to 
the record of previous convictions?’ 

Counsel for acoused: “No.” 

(If answer is in the affirmative follow 621 (17).) 

Recorder reads record of previous convictions and 
continues; “The rate of pay of accused in his present 


rating is $........-. per month and in his next inferior 
rating is. $.......... per mosth. His allotments and 
deductions are as follows: (Stating them.) He enlisted 
OB So icing. to serve for —...-..-_- years (or during 
minority until ~-..-.--__ and extended his enlistment 
GD sc scedicteencntie DOR innards years), and gave his date of 
DP ER se ” 


Sec. 678 Senior member: “Clear the court.” 
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Sec. 443 to 447 Court determines sentence according to 
thirtieth AGN. 


Senior member signals orderly: “Orderly, recall the 
recorder.” 

Sec. 448, 678 Senior member to recorder: “Record the 
sentence of the court as follows: The court therefore 


sentences him, Phineas Dilbert Quirk, Seaman, U. 8. Navy, 
oe as ss ecalenniceepgelbatel ietalighehaetili meiner ak iilawlatdahaetis 


52nd A. G. N. 
MORT MAIN, 
Lieutenant, U. S. Navy, 
Senior Member. 





FORSYTHE Q. HACKER, 
First lieutenant, U. 8. Marine Corps, 
Member. 
MOE PFINGSTON, 
Lieutenant (junior grade), U. S. Navy, 
Member. 
MANFRED TEASDALE, 
Ensign, U. S. Navy, 
Recorder. 
Sec. 653 (15) Senior member: ‘The Court is adjourned 
Orderly, inform the convening authority the time. of 
adjournnient.” 


BOUNDS OF LEGITIMATE ARGUMENT 


By Major C. E. Hinsdale, USMC 


— purpose of the argument or summation is 

to interpret the facts as adduced by the evi- 
dence, to apply the controlling law thereto, to 
assist the court in determining on what side the 
truth lies, and to persuade and convince the court 
that justice requires a verdict in favor of the 
speaker’s side. In pursuing this objective, the 
prosecutor and counsel for the defense are allowed 
wide latitude of comment, criticism and appeal. 
It is eminently proper that this be so, for both the 
public and private interest requires that the court, 
sworn to render a verdict solely upon the evidence, 
receive all legitimate aid in the exercise of their 
solemn function. But the right of argument is 
not unrestricted. It must be exercised within the 
four corners of the evidence, in order that it not 
become a vehicle of unfair and unethical tactics 
by means of which justice is miscarried. The sole 
purpose of this article is to point out the most 
common transgressions of the bounds of legiti- 
mate argument which arise in naval courts martial 
proceedings. 

Misstatements of Law.—Perhaps the most com- 
mon—and at the same time the most fatal—error 
occurring in arguments before naval courts mar- 
tial involves misstatements of law, especially on 
the part of the judge advocate. Court Martial 
Orders have repeatedly warned that the judge ad- 
vocate, as legal adviser to the court, must be metic- 
ulously careful to avoid inaccurate statements of 
law. While this warning is equally applicable to 
defense counsel, error on his part will not ordi- 
narily be reversible. This prohibition extends to 
piecemeal quotations of authority, citation of 
overruled cases, references to the law of one juris- 
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diction when that of another is controlling, and 
personal construction of legal language not sup- 
ported by citable authority. Many of these errors 
are born of hasty and inadequate research, ex- 
temporaneous paraphrasing, faulty memory or the 
heat of trial. Inadvertence or even good faith in 
their commission does not render them the less 
serious. 

Nor is the judge advocate privileged to remain 
silent on controversial legal questions in an effort 
to avoid these pitfalls. When in doubt, it is 
always advisable to use the exact words of a 
statute, or the latest officially reported interpreta- 
tion of that statute. Isolated sentences from 
quotable authority are to be avoided. The prin- 
ciple of law involved should be given in full con- 
text to avoid incorrect implications or fragmen- 
tary understanding. In this respect, quotations 
from Naval Courts and Boards and Court Martial 
Orders as well as pertinent reported cases from 
civil courts, are always permissible. As‘to read- 
ing from standard treatises of law, recognized 
as authoritative, the federal rule appears to be 
that such practice is within the sound discretion 
of the court. Use of other publications, such as 
medical and scientific journals, is hedged with 
doubts and qualifications, discussion of which is 
beyond the scope of this article. Instances of mis- 
quoting the applicable law are to be found in 
C. M. O.’s 6, 1946, 234 and 321, 1919, 12; see also 
C. M. 0.’s 2, 1949, 30; 8, 1948, 239; 11, 1947, 382; 
and 7, 1945, 322. 

Misstatements of Facts.—Closely allied with the 
fault of misstating the law is the equally repre- 
hensible practice of misstating the facts in the 

















argument. Counsel for both sides, in the heat of 
trial, and without adequate reflection or prepara- 
tion, sometimes go beyond the record into the 
realm of fiction or manufactured evidence. While 
counsel is privileged to place his own interpreta- 
tion and draw his own conclusions from the facts 
before the court, he is not free to create facts or 
to treat as fact matters not shown to be such by 
the record. Such tactics are a frequent source of 
reversible error even in our civil courts. 

Undoubtedly the error in most cases is uninten- 
tional. In some cases, however, either through un- 
familiarity with proper procedure or carelessness 
in preparation of the argument, counsel alludes to 
facts not previously before the court. Examples 
are: references to matter contained in purported 
confessions previously rejected by the court as 
incompetent; recitation of statements of parties 
interviewed as prospective witnesses, but not 
called ; testimony stricken by the court; discussion 
of mitigating matter found in the accused’s state- 
ment ; and personal knowledge of material matters 
derived from sources outside the courtroom. 
Counsel should be most careful in the prepara- 
tion of an argument to confine himself to facts 
contained in the record, and legitimate inferences 
to be drawn therefrom; if necessary, an adjourn- 
ment may be sought until the record is prepared 
for study and possible quotation. 

The Canons of Ethics provide that it is not 
candid or fair for a lawyer knowingly to misquote 
the contents of a paper, the testimony of a witness, 
the language or argument of opposing counsel, 
or to assert as a fact that which has not been 
proved. Whether argued knowingly or unknow- 
ingly, the error has the same prejudicial effect. 
See C. M. O.’s 8, 1948, 239; 2, 194, 187; and 
Williams v. Brkin. Elev. R. Co., 26 N. E. 1048. 

Abuse of Witnesses, Opposition and Accused.— 
The Canons of Ethics provide that a lawyer 
should always treat adverse witnesses and suitors 
with fairness and due consideration; that it is 
indecent to allude to the personal history or pecu- 
liarities of opposing counsel; and that all per- 
sonalities between counsel that cause delay and 
wrangling should be scrupulously avoided. In 
other words, counsel in the court room should be 
objective and dispassionate. Neither lawyer is on 
trial—the sole purpose of the proceedings being 
an impartial assessment of the guilt or innocence 
of a third party. 


This does not mean that a witness or accused 
can not be referred to in derogatory fashion if 
such reference is clearly supported by the testi- 
mony. It does mean, however, that baseless 
slander of witnesses or the accused for the sole 
purpose of prejudicing the court is not permis- 
sible. Vituperation has no place in the admin- 
istration of justice but tends rather to befog the 
issues and mislead those who sit in judgment. 
Above all, counsel should keep in mind that a court 
martial is not an arena for jousting between op- 
posing attorneys, the outcome of which depends 
on the extent to which one can discredit and take 
advantage of the other. Petty bickering and ob- 
jections designed solely to embarrass counsel and 
confuse the members of the court are to be avoided. 
While it must be admitted that the outcome of a 
close trial may well depend on the skill, or lack of 
it, of counsel’s summation, such skill should be 
exercised within the bounds of conduct acceptable 
in the highest courts in the land. See WV. Y. Cen- 
tral R. Co. v. Johnson, 279 U. S. 310, 318; C. M. 
O.’s 6, 1946, 218, 220; 6, 1982, 13, 14; and 317, 
1919, 1. : 

Judge Advocate Withholding or Concealing in 
His Opening Argument Points on Which He In- 
tends to Rely in His Closing Argument.—This is 
an abuse not often remedied by Naval Courts 
and Boards, section 421, which provides that the 
prosecution is limited in its closing argument to a 
discussion of matters argued by the defense. The 
judge advocate by silence or brevity in his opening 


argument may. force the defense to discuss and ° 


refute any and all possible contentions on which 
he anticipates the prosecution will rely. This 
leaves the prosecutor free to select any position or 
positions he sees fit, with the assurance that the 
defense will have no opportunity to reply. The 
side of fairness in this situation is not without its 
advantages, however. A full summation of the 
prosecution’s position in opening will enable the 
judge advocate, in his closing argument, to empha- 
size the defense’s failure to meet and answer par- 
ticular points. Further, if the judge advocate 
attempts to conceal the grounds on which he in- 
tends to rest his case, he may be met with the 
defense argument that his failure to develop his 
case must be the result of a knowledge that his 
arguments are weak and susceptible of a ready 
reply. Both strategy and fairness call for a com- 
prehensive opening argument. See Canons of 
Ethics, No. 22; C. M. O. 5, 1982, 5, 7. 






















































Assertions by Counsel of Personal Beliefs as to 
Guilt or Innocence of the Accused.—It is im- 
proper for the judge advocate to assert in argu- 
ment his personal belief in the accused’s guilt or 
for defense counsel to declare to the court that he 
believes in the accused’s innocence. Such asser- 
tions, while not always reversible error, may tend 
unduly to sway the court whose independent 
judgment concernig the very matter commented 
on is vital to an honest verdict. See Canons of 
Ethics No. 15; C. M. O.’s 2, 1944, 251; 7, 1928, 9, 10. 

Comment on Failure of the Accused to Take the 
Stand.—It is specifically provided in Naval 
Courts and Boards that comment by the judge 
advocate on the failure of the accused to testify 
in his own behalf is highly improper. Such com- 
ment is also condemned by statute in most juris- 
dictions. The right of the accused to remain 
silent is a fundamental constitutional right, and 
to permit comment on this right is virtually to 
nullify it. This restriction extends to language 
which by implication and innuendo seeks to do 
indirectly what is forbidden directly. C. M. O.’s 
10, 1946, 343; 8, 1925, 5. 

Judge Advocate Appeals to Passion and Preju- 
dice-—Perhaps the most pernicious weapon in the 
arsenal of the prosecutor is the appeal to the 
emotions. Fortunately such tactics occur infre- 
quently in naval court martial proceedings, and 
are increasingly less common in civil courts. 
Resort to such practice is usually dictated by one 


. or both of two considerations. The first of these 


arises when the facts are against the speaker. 
The second arises when the prosecutor has per- 
mitted himself to become involved emotionally 
in the case at bar and regards the outcome of the 
case as a personal matter. Having abandoned the 
calm, detached attitude of one “seeking to do 
justice” he injects his personal bias and prejudices 
into the issues and seeks to obtain a verdict by 
distracting attention from the controlling facts, 
befogging the issues, and misleading the court. 
Such tactics meet with the sternest condemna- 
tion of civil courts. As was stated in Beck v. 
U. S., 33 F. (2) 107, 114, “A trial in the United 
States court is a serious effort to ascertain the 
truth; atmosphere should not displace evidence; 
passion and prejudice are not aids in ascertaining 
the truth, and studied efforts to arouse them can- 
not be countenanced; the ascertainment of the 
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truth, to the end that the law may be fearlessly 
enforced, without fear or favor, and that all men 


shall have a fair trial, is of greater value to —r 


than a record for convictions.” 

In a leading case on the subject the court said: 
“* * * Language which might be permitted to 
counsel in summing up a civil action cannot with 
propriety be used by a public prosecutor, who is 
a quasi-judicial officer, representing the People 
* * * and presumed to act impartially in the 
interest only of justice. If he lays aside the im- 
partiality that should characterize his official ac- 
tion to become a heated partisan, and by vitupera- 
tion of the prisoner and appeals to prejudice seeks 
to procure a conviction at all hazards, he ceases 
to properly represent the public interest, which 
demands no victim, and asks no conviction through 
the aid of passion, sympathy or resentment. By 
such a course, in the long run, he throws away 
much of his strength, because his violent and re- 
prehensible language betrays his bias and finally 
weakens his influence * * *.” People v. 
Fielding, 53 N. E. 497; see also People v. Wolfe, 
76 N. E. 592; People v. Daley, 72 N. E. 244. 

Miscellaneous Bad Practices.—Occasionally 
counsel before a naval court martial argues facts 
found only in the unsworn statement of the ac- 
cused, C. M. O.’s 1, 1940, 59 and 4, 1935, 3; or 
the judge advocate makes a closing argument when 
the accused has waived his right to an argument, 
C. M. O. 3, 1944, 467; or counsel alludes in his 
argument to additional witnesses which he might 
have called to testify concerning certain material 
matters, C. M. O. 147,1919,2. Each of these prac- 
tices is unfair and specifically prohibited; in any 
appropriate case such statements form the basis 
of affording the accused an opportunity to request 
a new trial. 

Sincere lawyers may avoid many, if not all of 
the foregoing errors by painstaking cultivation of 
that attitude of detachment and objectivity befit- 
ting an officer of the court. Most errors are 
committed when counsel abandons the calm, dis- 
passionate demeanor and projects his personality 
and feelings in the case. The Navy lawyer, 
whether he be judge advocate, recorder or defense 
counsel, serves his “client” without hope of public 
favor, political reward or pecuniary enrichment. 
Freed of such incentives there is no excuse for de- 
liberate resort to unfair practices, condemned by 
sincere lawyers everywhere. 
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 Seltahegs military justice seminar under spon- 
sorship of the Office of the Judge Advocate 
General recently was completed at the Great Lakes 
Naval Station, through the auspices of the Com- 
mandant of the Ninth Naval District, RADM J. 
Cary Jones, USN, and directed by the District 
Legal Office. 

The seminar was the third such study to be con- 
ducted, and was attended by 91 Legal Reservists, 
including 2 WAVES, from 24 States and the Dis- 
trict of Columbia. 

Significant theme in the intensive instruction 
program was a thorough presentation of the pro- 
posed Uniform Code of Military Justice. 

In addition to discussions on the provisions of 
the text of the code ‘itself, there were several 
searching analyses of congressional hearings that 
have been conducted in order to present for the 
Reservists a background of the reasoning behind 
the development of the code in its final form. 

To culminate a series of lectures on the actual 
mechanical provisions of the code in trial prac- 
tice two moot court sessions were conducted under 
the UCMJ requirements. Also presented were 
lectures on pre-trial procedure, and the Army 
court-martial system by MAJ W. E. Schroeder, 
USA. 


To round out the schedule which extended from 





May 29 to June 11, lectures were presented on In- 
ternational Law, Habeas Corpus, Legal Assist- 
ance, Special Pleas and Motions, Admiralty, Evi- 
dence, Misconduct and Line of Duty, Tort Claims, 
Medical Legal Problems, and the Volunteer 
Reserve Law Program. 

The military aspect of the training of the Re- 
serve officer lawyer was afforded by addresses upon 
“Operation Crossroads” by CAPT H. B. Edgar, 
USN, “The Normandy Invasion” by CAPT James 
E. Arnold, USNR, and “The Geo-Politics and 
Military Potential of Russia” by MAJ R. P. Mac- 
Gerrigle, USMCR. 

From the reports and letters that have been re- 
ceived by the Office of the Judge Advocate Gen- 
eral from Reserve officers who attended this course 
it is apparent that the presentation by each speaker 
reflected much hard work and research and held 
the keen interest of all attending. It was the 
consensus of opinion of the entire class that the 
program was excellently planned and carried out, 
and highly beneficial to those in attendance. 

The outstanding success of this seminar was due 
primarily to the efforts of CAPT G. W. Bains, 
USN, District Legal officer, and his able assistants, 
with special mention for the many kindnesses and 
courtesies rendered by LCDR Sanford Olson, 
USNR. 
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RESERVE NEWS 


For general information and for such assistance 
as may be provided in planning programs the fol- 
lowing excerpts from various reports of activities 
of units are quoted: 


From Quarterly Report and Summary of LT . 


Hugh H. Howell, Jr., USNR, Commanding Offi- 
cer, VLU 6-6, Atlanta, Ga. 

“The above Unit was formed in November 
1948, with very little material with which to 
work. Subsequent to that date, the unit has 
prospered and now boasts in having some 17 
active members. Two-hour training meetings 
are had twice a month and our program consists 
mainly of either educational topics or topics of 
interest to naval personnel. 

“As training objectives, we call upon members 
of our unit to present a topic of interest to 
naval legal officers. Sometimes this topic is 
taken from the JAG Journau. At other times 
we call upon members of our unit to present 
topics connected with their work. An example 
of this latter type training meeting is where one 
of our members who works for the Veterans’ 
Administration gave a talk on Public Law 810. 
We have enjoyed having one of our associates 
give a talk on officer selection in the Navy. 
CAPT Jesse Draper, USNR, gave a most inter- 
esting talk on legal problems connected with 
South America, Captain Draper having been 
captain of one of the major ports in South 
America. We have had one training motion 
picture show and on two occasions have had 
the wire records as distributed by JAG. On 
another occasion, an attorney in this city, hav- 
ing worked with and on the Nuremburg trials, 
gave a very interesting explanation of the legal 
basis for war trials. 

“The interest in our unit is spreading and we 
are called upon by the training officer of the 
Reserve activities at the Naval Air Station, 
Atlanta, Ga., from time to time to help some 
service or reserve personnel by advising them. 
The Atlanta legal aid society which is spon- 
sored by the Community Chest has called up 


From “Memorandum to Naval Reserve Officer- 
Lawyers of the Eleventh Naval District.” 

Volunteer Law Unit 11-1 (San Diego).—A 
meeting of the unit took place on 21 March 1949 
at the U. S. Naval Station Commissioned Officers’ 
Mess. CDR Fred Kunzel, Commanding Officer of 
the unit, presided. Seventeen officers were present 
at the meeting. Also present were several officers 
from the District legal office. 

On 18 April 1949, the ‘unit held a meeting at 
the Commissioned Officers’ Mess. CDR Fred 
Kunzel presided and LCDR Ashley Johnson pre- 
sented an excellent discussion of “Practical Prob- 
lems on Courts Martial.” 

Volunteer Law Unit 11-2 (Los Angeles).—On 
21 March 1949, CDR Henry A. Dietz, Command- 
ing Officer of the unit presided over a meeting held 
at the U. S. Naval and Marine Corps Reserve 
Training Center, Los Angeles. Justice Marshall 
F. McComb of District Court of Appeal of the 
State of California delivered a very interesting 
and beneficial lecture on “The Writing of Criminal 
Briefs and Oral Argument before the Appellate 
Courts.” The second half of the meeting was con- 
ducted by a panel under the chairmanship of 
LCDR Peyton Moore, Jr. The subject for the 
panel was “The Federal Tort Claims Act.” There 
were 41 members present at the meeting. 

A meeting was held on 4 April 1949. The meet- 
ing consisted of audition and discussion of JAG 
disk recordings, “International Law Branch” and 
“Pay and Allowances Branch.” Thirty members 
were present. 

On 18 April 1949, a meeting of the unit was 


held at the U. S. Naval and Marine Corps Train- | 


ing Center, Los Angeles. CAPT L. E. Gehres, 
U. 8. Navy, director of the Los Angeles Office of 
Naval Officer Procurement, gave a very interest- 
ing and well received talk on “The Saga of the 
U. S. S. Franklin” accompanied by a motion pic- 
ture of the Franklin. The second half of the 
meeting consisted of a panel under the chairman- 
ship of LCDR Reginald Pegram. The subject of 
the panel discussion was “Eminent Domain.” 


~Fhere-were 37 present and their guests. Also 


us to advise sailors no longer connected: with ' ‘present ‘was LT Dana P. French, U. S. Navy, 


the Navy.” 
12 


Aspipfapt, District Legal Officer. 
DETROIT _ 


Uy S GOVERNMENT PRINTING OFFICE: 1949 


— 





1, Caen. each. y 


eee 


are e Mt Geh, tod = >. = _ : " “ont per 
Teen iriure Son meee en tis vient! ce te ree ite ee 














